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DISPUTE RESOLUTION AND THE “POLKEY” REDUCTION: 

AN UPDATE
1. INTRODUCTION
It would be an understatement to say that the statutory dispute resolution procedures introduced by the Employment Act 2002 have not been favourably received by those who have to deal with them.  One judge has described the procedures as “rebarbative” (Oxford English Dictionary: “unappealing, crabbed, repellent”).  The Gibbons Review has resulted in a recommendation for their complete repeal, and this appears to be the basis from which the DTI (now the Department for Business, Enterprise and Regulatory Reform) started consultations on the future of the procedures in March 2007.  The more or less unanimous view of those consulted is that the 2002 reforms should be scrapped.  

The opportunity for early action on the Gibbons Review arises through the inclusion of an Employment Simplification Bill in the legislative programme  for 2007-8 which was pre-announced by the Prime Minister on 11 July.  But in reality, there is little prospect of repeal being put into effect before 2009.  The chances of rapid passage through parliament are increased if the bill is non-controversial, but there is significant controversy over the issue of what should replace Section 98A(2) Employment Rights Act 1996 (the “Polkey Reversal”) (if anything).

The (then) DTI’s original consultation paper addressed the repeal of the 2002 Act and the dispute resolution procedures, and the other mains recommendations of Gibbons, which were aimed at facilitating alternatives to Tribunal claims and resolving employment disputes.  

Shortly after issuing the initial consultation paper, the DTI put out a supplementary paper on what should replace the statutory procedures.  This was said to have been prompted by lack of support for matters simply reverting to the status quo before 2004 – i.e. the Polkey Principle that a dismissal would usually be unfair if there were procedural failings even if it could be shown that a fair procedure would have made no difference to the outcome, but that in such cases the inevitability or possibility of dismissal would be reflected in the compensatory (but not the basic) award.  This supplementary consultation therefore canvassed various alternatives to the “Polkey Reversal” contained in the 2002 Act.

At the time of this paper, DBERR has not announced the conclusions of its consultation, and has not published any analysis of the responses.  It is therefore difficult to predict the outcome with any accuracy.  That said, the following can be drawn from the responses received:

· there is widespread agreement that the statutory procedures should be repealed;

· the only other point on which there is unanimity is that the fixed conciliation period should be removed and acknowledgement that ACAS should have power to conciliate before Tribunal proceedings are started (although it is often overlooked that ACAS actually already has a duty to do so – see Employment Tribunals Act 1996, Section 18(3));

· there is broad support for resourcing ACAS for any additional advice and dispute resolution, rather than setting up a new agency, and little enthusiasm for routing Tribunal claims through any such agency;

· There is  majority support for a return to Polkey, and very little support for a return to the pre-Polkey positions;

· there are wide-ranging views on what additional guidance can be given to employers and employees;

· most involved in the consultation favour a simplification of the Tribunal claim and response forms; and

· there is wide concern that there is inconsistency of practice between Tribunals.

I want to turn, in the remainder of this paper, to address the Polkey Reversal and future alternatives.

2. PRE-POLKEY POSITION
The original position was the so-called “no difference” rule set out in British Labour Pump Company Limited –v- Byrne [1979] ICR 347.  Where there was a procedural irregularity in an otherwise fair dismissal, but the employer could show that carrying out the proper procedure would have made “no difference” to the outcome, then the dismissal was fair.  

3. THE POLKEY DECISION
The “no difference” rule was overturned by the House of Lords in Polkey –v- AE Dayton Services [1987] IRLR 503.  

The House of Lords found that procedural failings would render a dismissal unfair (except in certain exceptional circumstances).  However, the compensation awarded could be reduced by the Employment Tribunal (or indeed eliminated) to reflect the likelihood that the Claimant would have been dismissed anyway even if the correct procedures had been followed.  In effect, Tribunals were allowed to take into account, at the compensation stage, the likelihood that the Claimant would have been dismissed anyway.  But nonetheless, the dismissal would be unfair.

4. SECTION 98A(2) EMPLOYMENT RIGHTS ACT 1996: THE REVERSAL OF POLKEY
The effect of Polkey was reversed by Section 98A(2) Employment Rights Act 1996, which was inserted into the Employment Rights Act by the Employment Act 2002.

Section 98A(2) ERA applies where the Tribunal finds that the statutory dismissal and disciplinary procedure has been complied with, but then goes on to find that there was a failure by the employer to follow “a procedure”.  That failure to follow “a procedure” does not of itself render the dismissal unfair “if [the employer] shows that it would have decided to dismiss the employee if it had followed the procedure.”

This means that, provided that the disciplinary and dismissal procedure is complied with, the “no difference” rule is effectively re-instated.

Quite apart from the merits of the Polkey reversal, there has been confusion.

Does the employer’s ability to achieve a finding of a fair dismissal depend upon the procedure it fails to follow being a written or formal procedure, or does any procedure suffice?


On the same day in 2006, the Employment Appeal Tribunal reached diametrically the opposite conclusion.

In Alexander –v- Bridgen Enterprises [2006] IRLR 422, the Employment Appeal Tribunal found that any procedural defect engaged Section 98A(2).  This meant that a dismissal would be fair where the employer could rely upon any procedure, whether formal, in writing or otherwise, as a procedure which it could use to say that the dismissal was fair – the argument being that if it had followed that procedure, the employee would have been dismissed in any event.

In Mason –v- Governing Body of Ward End School [2006] IRLR 432, the Employment Appeal Tribunal said that a “procedure” for the purpose of Section 98A(2) could only be a formal or written procedure.  This meant that, where an employer simply alleged that it had failed to comply with a procedure which it would have been in accordance with good industrial relations to adopt, then its failure to follow that procedure could not lead to a finding of a fair dismissal even if the employer showed that following that procedure would have made no difference.

This particular dilemma has apparently been resolved in  favour of the Alexander approach, in two subsequent decisions of the Employment Appeal Tribunal in Kelly-Madden –v- The Manor Surgery [2007] IRLR 17 and YMCA Training –v- Stewart [2007] IRLR 185.

There are also two further glosses on the wording of Section 98A(2).  

First, and obviously, the words “of itself” indicate that the dismissal can still be unfair, notwithstanding the Polkey reversal, and notwithstanding that the employer can show that a failure to follow the procedure would have made no difference.  The obvious example is where the penalty of dismissal was disproportionate.  

Secondly, “an employer has to show” that it would have decided to dismiss the employee if it had followed the procedure on the balance of probability.  This means that if the employer shows a 51% prospect that the employee would have been dismissed in any event, that is sufficient.  In YMCA Training –v- Stewart [2007] IRLR 185, the Tribunal found that the dismissal was unfair, but reduced compensation by 60%, applying Polkey, to reflect the probability that Miss Stewart would have been dismissed anyway.  The Employment Appeal Tribunal, entirely predictably, found that the 60% finding necessitated a finding of a fair dismissal under Section 98A(2).  In effect, the maximum Polkey reduction in a normal unfair dismissal case is now 50%.  Reductions of more than 50% would lead to a finding that the dismissal was fair.

It is important to appreciate that the “Polkey Reversal” point is separate from the issue that may arise at the remedy stage where a dismissal is held to be unfair (substantively or procedurally) and there is at least some evidence that, absent the unfair dismissal, the employee would have been dismissed for other reasons in the foreseeable future.  There has been a steady flow of cases (see for example Scope –v- Thornett [2007] IRLR 155, Software 2000 Limited –v- Andrews [2007] IRLR 568 and Cex Limited –v- Lewis [EAT/0013/07]), all of which emphasize the obligation of the Tribunal, however speculatively, to assess the probability of future dismissal and scale down compensation accordingly.

5. REVERSAL OF THE POLKEY REVERSAL?
The most recent DBERR consultation documents canvasses three alternatives for reform: 

· Option A: revert to the position before the introduction of the 2004 Procedures; 

· Option B: repeal Section 98A in full but provide for alternative findings reflecting the balance of procedural and substantive unfairness in the dismissal; or

· Option C: reverse the Polkey decision in full and revert to the “no difference” rule.

Option A would involve repealing Section 98A in full and would, in effect, reinstate Polkey.  Procedural failings would normally render a dismissal unfair, but compensation could then be reduced in proportion to the likelihood that the dismissal would have gone ahead anyway.

Under option B, Tribunals would be required to make the nature of their finding clearer by distinguishing between dismissals which were unfair on procedural and substantive grounds.  Where there was a finding that a dismissal was procedurally unfair but substantively fair, a penalty could be imposed according to a scale with a low cap.

Under option C, the 2004 Procedures would be repealed.  There would be further amendments to Section 98A ERA which would make dismissals automatically unfair if those procedures were not followed.  In effect, the “no-difference” rule for all dismissals would be re-instated. 

From what we can tell, the Government appears to favour option B.  But this would, of course, raise a number of practical questions as to how such a provision would work.  Not least of these will be the difficulty of identification and demarcation between procedural and substantive unfairness.  

6.
CONCLUSION
The Polkey reversal was a retrograde step which gave rise to considerable injustice.  It should itself be reversed.  I am probably safe in saying that the majority of the procedures introduced by the Employment Act 2002 will not survive the Employment Simplification Bill.  However, what replaces them, and in particular which of its three options in relation to Polkey the Government decides to enact, remains a matter of crystal ball gazing.
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